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BRIEF FOR THE UNITED STATES OF AMERICA 


Preliminary Statement 

Robin YiiDiMbefBky appealH from u judgment of cunvic- 
tion entered in the United HtateN District Court for the 
Houtbern District of New York on December 4, 1973 after 
a two-day trial before the Honorable Inser B. Wyatt, United 
Btates District Judge, sitting without a jury. 

Indictment 73 Cr. 1029, filed on November 9, 1973, 
charged Yanishefsky In two counts with possessing heroin 
hydrochloride and cocaine hydrochloride with intent to dis- 
tribute, in violation of Title 21, United Htatrs Code, 8ec- 
tions 812 and 841, and with introducing and attempting 
to introduce heroin hydrochioride and cocaine hydrochloride 
into Federal Detention Headquarters at West Street in 
violation of Title 18, United States Code, Section 1791. 
Indictment S 73 Cr. 1073, which superseiled the prior In- 
dictment, was filed on November 23, 1973. The superseding 
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indictment was virtnally identical tu the prior indictment, 
except that it contained the words “heroin” and “cocaine”, 
instead of “heroin hydrochloride” and “cocaine hydro- 
chloride”. 

On November 2, 1973, The Legal Aid Society was as- 
signed, and Yanishefsky was remanded in lieu of posting 
925,000 cast or surety bond. Yanishefsky remained in 
custody until November 12, 1973. At that time, bail was 
reduced to a 90 ,000 personal recognisance bond, co-signed 
by Yanishefsky’s parents. Edward Leavy, Esq. was as- 
signed on November 13, 1973. At the time of his assign- 
ment, The Legal Aid Society agreed to consult with Leavy 
on the case (Tr. of November 16, 1973, p. 2| .* 

Trial began on December 3, 1973. On December 4, 1973, 
Yanishefsky was found guilty on both counts by Judge 
Wyatt 

On January 18, 1974, Judge Wyatt suspended the im- 
position of sentence and placed Yanishefsky on probation 
for two years. 

StcrtmiMnt oir Facts 
Th« Govsmmant's Cas«. 

The Uovernment proved at trial that Yanishefsky visited 
Federal Detention Headquarters at West Street in the after- 
noon of October 31. 1973 in order to see Roosevelt Bell, an 
inmate incarcerated for violations of the Mann Act (OX 7, 

* In fact, during trial a repraaantative of the Legal Aid 
Society was in Court sitting at drienae counsel table. Moreover, 
the affidavit of Michael Young, Esq. (The Legal Aid attorney on 
appeal), sworn to March 27, 1974, points out that “before and 
during the trial Mr. Leavy repeatedly conferred with Ms. Hermann, 
Ms. Elisabeth Westcott, a law clerk associated with the Legal Aid 
Society, and several other attorneys associated with the Legal Aid 
Society concerning his conduct of the defense.” 
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12; Tr. 39, 134, 137, 162).* In accordance with the standard 
procedure, Tanishcfsky filled out and signed a retiuest for 
visit form (OX 12; Tr. 109, 163). Although not married 
to Bell, Yanishefsky listed herself as Bell’s wife on the 
standard form (OX 12; Tr. 162). 

Yanishefsky’s visit with Bell took place in the visitors’ 
and inmates’ areas of West Htreet. (Bee lower middle of 
Ooverumeut's Exhibit 16, a blackboard sketch showing the 
relevant areas of West Street ).** During the afternoon of 
October 31, Bell had been observed peeking into the bulletin 
board room, an ureu where unaccompanied prisoners were 
not permitted (Tr. 27, 30). Although not allowed in the 
bulletin board room, unguarded prisoners ap|>arently can 
get into this area (Tr. 27). 

Correction Ollicer Michael Oarone and prisoner Arthur 
Oantt both saw Yanishefsky, us she was leaving the sally- 
port area through Oate #1, toss a i>ackage of Kool 
Cigarettes through a hole in the plexiglass in Gate ^2, 
into the bulletin board room (OX 8A, 16). At the time 
Yanishefsky was leaving West Street in the company of 
a black female and a black child who may have been 
only one-and-one-half years old (Tr. 14, 27-28, 1.34). The 
package of Kool contained five cigarettes, five glassine 
envelojies filled with heroin and four tinfoil packets filled 
with cocaine. 


• Page referciicos preceded by "Tr." refer to the transcript of 
the trial; "GX’’ refe’.'s to Government Exhibits at trial. 

*• A visito.*, in order to reach the visitor’s area, must enter 
through Gate ^1 and go through the sallyport, passing Gate 
^ 2 , which is the enti-ance to the bulletin board room. Upon 
leaving the visiU.r’s ana on October 81, 1978, Yanishefsky went 
through the sallyport, tossed the package of Kool and the nar- 
cotics contained therein into the bulletin board room through a 
hole in the plexiglass in Gate ^2, and went into the lobby through 
Gate ^1. 
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Altboogh Officer Oarone, later Joined by Lieutenant 
Jamea Bancnm, followed Yaniabefiky out tbe front door, 
Taniabefaky effected ber eacape in a taxicab wbicb abe oc- 
cupied with ber two companiona (Tr. 162). Sbe waa 
arreated on November 2, 1973. Following ber arreat and 
after having received Miranda waminga, abe admitted to 
FBI Agenta Brotman and ('orliaa that abe aigneti a viaitor'a 
form in tbe afternoon of October 31. 1973 to aee Booaevelt 
Bell and that abe bad lied on tbe form by indicating that abe 
waa Bell’a wife. 

During tbe interview, rbe aaked for a freah package of 
Kool Cigarettea (Tr. 162).* Prior to tbe interview, a 
aearcb of Taniabefaky’a handbag at tbe FBI office revealed 
a package of Kool Cigarettea. 

Thereafter, Taniabefaky u’aa interviewed in tbe United 
Btutea Attomey’a Office. She waa adviaed of her righta and 
thereafter abe admitted that abe had viaited Bell at Weat 
Street on October 31 and that abe bad falaely liated hereelf 
aa Bell’a wife on tbe viaitor’a form. She further admitted 
that abe had been carrying cigarettea during her viait, moat 
probably Kool (Tr. 166). 


* As Ko(d Cigarettea were not available, other cigarettes were 
fumlahed (Tr. 161). 
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ARGUMENT 

Yanith^ftky wot not doprivod of tho offoctivo 
ouittonco of countol. 

YaniahefHky claiuiH tbat abe waa deuied ber right to tbe 
effective aaaistance of cuanael uuder tbe Fifth and Hixtb 
Ainendiuenta. However, aa baa been repeatedly recognized, 
“there are atringent atandarda to be met to ahow inade- 
quacy of counael.” United Htaiet v. Maxey, Dkt. No. 73- 
1770 (2d Cir. May 28, 1974), allp. op. at 3744. Tbe ulti- 
mate question is whether the representation of Yaniahefsky 
by Leavy was so poor as to have made the trial a “farce or 
mockery of Justice” or wtis “shocking to the conscience of 
the Court.” Bee United Btatea v. fianchez, 483 F.2d 1052, 
1065-1050 ( 2d Cir. 1973) ; United 8tate$ ex rel. Walker v. 
Henderzon, 492 F.2d 1311 (2d Cir. 1974); United Htatez 
ex rel. Curtiz v. Zelker, 468 F.2d 1092, 1101 (2d Cir. 1972), 
cert, denied, 410 U.8. 945 (1973); United Statez ex rel. 
Marcelin v. Mancuzi, 462 F.2d 36 (2d Cir. 1972), cert. 
denied, 410 U.8. 917 (1973); United Statez ex rel. Crispin 
?. Mancuzi, 448 F.2d 233 (2d Cir.), cert, denied, 404 U.8. 
967 (1971); United Htatez ex rel. Scott v. .ifancuzi, 429 
F.2d 104, lOli (2d (Mr. 1970), cert, denied, 402 U.H. 909 
(1971). In tbe present case, no such prejudice has been 
deiiiuuatrated. 

Y'anishefaky'a shotgun ullegationa of incoiupeteiice are 
large in number. 8he contends, for example, tbat defenai* 
counsel failed to request a suppression hearing to challenge 
tbe statement given at FBI otlicea to FBI Agenta Brotinan 
and Corliss (Yaniahefsky Br. pp. 15-16, 31, 36-37 45-46). 
Her brief (at p. 15) claims tbat, prior to tbe making of her 
atatement, her reqnest for a lawyer was refused by the 
FBI agenta and that she told ber trial counsel this. Her 
claim that she was denied connsel by the agents is con* 
tradicted by tbe sworn testimony at trial of one of tbe 
agenta (Tr. 161-162). It has no basis in tbe record, and 
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it ia apparently solely raised by her own statements made 
to her lawyers. That basis is insufficient fur consideration 
either by this Court or by a District Court* • 

Yanishefsky attacks the failure of Leavy to put on Lucy 
Wilson as a defense witness (Yanishefsky Ex. A on appeal; 
Yanishefsky Br. 22, 40). Goeemment’s Exhibit 7 reflects 
the fact that Lucy Wilson also visited West Btreet on Oc- 
tober 31, 1973 to see Bell. Miss Wilson, who at the time i 

resided at the same address as Yanishefsky, listed herself 
as Bell’s sister. And in response to the Court’s question, 
Yanishefsky stated that Miss Wilson was Bell’s sister. In 
rejecting Yanishefsky’s identical contention below, Judge 
Wyatt found that “Miss Wilson would be an interested 
witness and her testimony, weighed against the testimony 
of disinterested witnesses . . . would in my Judgment not 
have affected the result” (Tr. of January 18, 1974, p. 196).** 

In United HUUea v. Sanchez, 483 F.2d 1052, 1058 (2d 
Cir. 1973), the Court rejected a similar contention of coun- 
sel’s inadequacy based upon the failure to call “necessary 
witnesses.” In throwing out this contention, this Court 
pointed out, in words having apt significance in the case at 
bar, that: 

"It is unclear precisely what the value of her tes- 
timony would have been.” 

• • • • • 

"What the record does reflect, however is that at no 
time did defense counsel demonstrate the relevancy 

* It should also be noted that Yanishefsky made a substantially 
similar statement to the United States Attorney's Office, after 
havint been advised of her Miranda ri^ts (Tr. 166-167). Yen- ) 

ishefsky never refers to this statement in her brief, and it appar- | 

ently toes unehaDented. | 

** It is appropriate to note that neither in this Court nor in j 

the District Court has an affidavit of Lucy Wilson ever been { 

submitted as to what her proposed testimony would be. 
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or materiulity of Peres’s potential teHtiniony. We 
thus question api>ellunt’s description of the testimony 
that might have been offered by either Maria Qioco- 
choea or Altimo Peret as being ’essential to the de- 
fense’; more imimrtantly, however, we fail to see any 
prejudice to appellant from the non-appearance of 
either of those persons.” 

Since the District Court has already passed upon the lack 
of value and effect of Miss Wilson’s profiosed testimony 
and found it wanting, this Court should reach a similar 
conclusion, particularly because of the vague and undefined 
nature in which the matter hi raised. Cf. United Htatee v. 
Trudo, 449 F.2d 649, 653-654 ( 2d Qr. 1971), cert, denied, 
405 U.H. 926 (1972); United Btatea v. Maddox, 444 F.2d 
148, 162 (2d Cir. 1971); United Btatea v. l*uco, 338 F.2d 
1252 (B.D.N.Y.), aff’d. 461 F.2d 846 ( 2d C'ir.), cert, denied, 
409 U.S. 882 (1972). It seems more than likely that de- 
fense counsel representing the “wife” of a Mann Act vio- 
lator showed sagacity, rather than ineffectiveness, in de- 
clining to cull the “sister” of the Mann Act violator as a 
defense witness at a bench trial. 

Htill another bone that Vanishfsky flicks with I..eavy 
arises out of the absence of a Bimtnona hearing with re- 
sfiect to the identification testimony by Garone and Oantt. 
Kuch of those eyewitnesses had been shown a spread of six 
photographs of different white women prior to their testify- 
ing in Court Leavy had examinMl these pictures prior to 
trial as part of the informal discovery that had occurred 
and introduced them as part of his cross-examination of the 
eyewitnesses (Tr. 88-91). Qarone, a traine<I correction 
officer, selecte<l photograjih A-6 (defentlant’s fihotograph ) 
from the six shown to him (Tr. 89). Leavy endeavored to 
imfieach Oaroiie’s testimony by referring to names on two 
of the six pictures (Tr. 89), as well as by pointing out that 
there were names on the back of the photographs. How- 
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erer, Oarone teHtifled be bud not ueeu any of tbe names on 
any ot tbe pictorea (Tr. 93). 

Yanlabefaky claims that tbe spread was impermissibly 
suggestive and that Leavy sbould have moved to strike all 
of tbe eyevvitnens testimony. Tbe test for tbe admissibility of 
Uarone's and Gantt’s in-court identification depends upon 
wbetber tbe pbotograpbs shown to Garone and Gantt were 
so “impermissibly suggestive as to give rise to a very sub- 
stantial likelihood of irreparable misidentification.” Simnions 
V. United Statee, 390 U.8. 377, 384 (1968) ; United Htatee v. 
Evant, 484 F.2d 1178 (2d Cir. 1973). Tbe inquiry under 
Bimmone is two-prong'nl : whether the initial identification 
procedure was impermissibly suggestive, and, if so, whether 
the procedure ba«: such a tendency “to give rise to a very 
suliHtantiul likelihood of irreparable misrepresentation that 
allowing the in-court identification would be a denial of due 
process of law*'; resolution of the latter issue “depends on 
the totality of the circnmstaaces.” United Btatee e» rel. 
Pkippt V. Follettc, 428 P.2d 912, 914-915 (2d Cir.), cert, 
denied, 400 U.8. 908 (1970). See also Neil v. Biggert, 409 
U.8. 188, 200 (1972).* The Government submits that the 


* Yanisbsfiky’s resding (Britt at 86-86) of Soltya V. Adanu, 
466 FJSd 1028 (2d Cir. 1972) is plainly incorrect In SaUvt, tbe 
Court ‘rev e reed a denial of a habeas corpus petition, where trial 
counsel had failed to object to identification testimony based upon 
a “walk-through” in a buD-pen composed of thirty men, only three 
of whom, including petitioner, were white, where petitioner had not 
been notified of the procedure or afforded any right to counsel. 
Tbe “walk-through” immediately followed a photographic display. 
Under such cases is United States v. Wade, 888 U.8. 218 (1967), 
and Gilbert v. Cali/omia, 888 U.S. 268 (1967), petitioner at the 
time had a virtually impregnable argument based on the absence 
of counsel at tbe identification. By wa> of contrast, the Soltys 
Court pointed out that no right to counsel exists at pre-indictment 
or post-indictment pkotograpkie displays. 466 F.?/d at 1026; United 

[Footnote continued on following page] 
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Hpread of photographH wan pruiier, particularly aiuce five 
of the pbotograpliH are of white women with dir(y-blon<l 
hair. Indeed the fact that, by reanon of heMitating betw’eeii 
photographH A-1 and A-6, Oautt waH unable to effect a 
positive photographic identification ‘Mh in itself evidence 
that the spreadH were fair, for if ideiitiflcation is risky, 
some doubt is customarily to be expected.*’ United Htatet 
V. Kvane, nupra, 484 F.2d at 1185. 

>i'unetbeless, even assuming arguciulu that the spread 
of photographs shown was suggestive, it is plain that it 
was not the source of Oarone’s and Qantt’s in-court iden- 
tification. United iitatea ex rel. Gonzalez v. Zclker, 477 
F.Jid 797 (2d Cir. 1973); United litatez ex rel. Frazier v. 
Ucnderaon, 464 F.2d 260, 264-266 ( 2d Cir. 1972); United 
8tate« ex rel. Beyer v. Mancuai, 436 F.2d 755 (2d Cir.), 
cert, denied, 403 U.8. 933 (1971). Uarone and Oantt were 
less than ten feet from Yanishefsky as she placed the i>ack- 
iige of KooVs through the hole in the plexiglass in Gate #2. 
Yanishefsky followed her two cum|>anionH through a door 
of Gate #1 which at the time was locked (Tr. 143-144). 
Garone, a trained ufllcer, proceeded to follow Yanishefsky 
into the street where he saw her get into a taxicab. Govern- 
ment’s Exhibit 8A indicates that the urea was well-lit 

Statet V. Aak, 418 U.S. 800 (1978). Recently, this Court hea 
reaffirmed that even where the photofraphic procedures may have 
been unnecessarily suggestive, in-court identification testimony is 
admissible where the procedures used were not such as to con- 
stitute “a substantial likelihood of misidentification,” United 
Stataa V. Evana, 484 F.2d 1178, 1187 (2d Cir. 1978). Moreover, 
it should be noted that unlike Saltya and Evana, the instant 
involved a non-jury trial where the experienced trial judge was 
well aware of the uitire range of issues involving eye-witness 
identification. Finally, unlike Saltya, where identification testimony 
war all that was available to link defendant to the crime, here 
there were highly important admissions, records maintained at 
West Street linking Yanishefsky to BeU and confirming her visit 
on the dates in issue, coupled with the latter’s suspicious behavior, 
and corroborative testimony from Lieutenant Baucum. 
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Oarone had not only the opportunity to observe Yaniahefsky 
in-doora, but followed her outside in the daylight boura of 
an autumn day. Neil v. Biggertt, tupni; United Ntateg ex 
rel. Oonzalcz v. Zelker, 477 F.2d 797, 801 (2d Cir. 1973) ; 
United Statca ex rel. idmiley v. LaVaUee, 473 F.2d 682 
(2d Cir. 1973) ; United Stateg v. Countg, 471 F.2d 422, 424- 
426 ( 2d Cir.), cert, denied, 411 U.8. 939 (1973); United 
Staten ex rel. Robingan v. Zelker, 468 F.2d 159, 163-165 
(2d Cir. 1972), cert, denied, 411 U.S. 939 (1973); United 
Staten ex rel. Bigordi v. LaVallce, 461 F.2d 1020, 1024 (2d 
Cir. 1972). j 

In aum, even had defense eounael reqiieated a separate 
hearing in this non-Jnry trial, it is inconceivable that under 
the tests recently reiterated in United Staten v. Evang, 484 
F.2d 1178 (2d Cir. 1973), that the identification testimony 
would have been excluded. And it must be noted that 
Leavy’a cross-examination of Oarone and Gantt dealt with 
numerous issues concerning photographic identification, i.c., 
names on the back, the barely visible names on the front 
of two of the pictures, Oantt’s inability to select a single 
photograph, etc.* In sum, Leavy’s presentation on the 
question of photographic identification in this non-jury trial 
covered virtually the entire panoply of issues in this area. 

The remainder of Tanishefsky's contentions on Leavy’s 
alleged lack of competency are frivolous. 

Yanishefsky claims that Leavy failed to inspect the 
West Street facility where the incident took place. Indeed, 
Yanishefsky goes so far as to claim that the officials at 
West Btreet insisted upon a court onler before any informa- 
tion would be forthcoming (Brief at 39). In the first place 
I.<eavy’H knowledge of West Street was snfficiently precise 

* Moreover, Leavy arranged to have Ms. Elizabeth Westcott 
of The Legal Aid Society, a young lady approximately defendants 
age with blond hair, at the defense table when the identification 
testimony oocurred. 


i 
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that he wau able to funuHh a diagram of the facilitieH where 
the events took place (Tr, 9). Moreover, Leavy’g opening 
Htatement reflected a detailed knowledge of the Htruciure 
and workingH of the Weat Street facility (Tr. 9-12). Leavy’s 
preaentution alao made clear that he waa able to confer 
with gnarda at Weat Street in connection with theae mat- 
tera (Tr, 12). In any event, we are not aware of anything 
in Kule 16 or any other diacovery rule that afforda a de- 
fendant any auch diacovery righta to the inner workinga of 
a federal prison. 


Yaniabefaky alao claima that ahe waa aomehow preju- 
diced by counael’a failure to obtain in advance of trial a 
Hat of all viaitora to Weat Street on October 31, 1973 (the 
date of the incident) until the flrat day of trial This is 
aheer nouaenae. There were approximately 100 viaitora to 
Weat Street on that day. The namea and addreaaea of these 
visitors were fumiabed to Mr. Leavy on December 3, 1973, 
the flrat day of trial (Tr. 114). However, the testimony of 
OtBcer Oarone and the prisoner Oantt confirmed that there 
were only three visitors in the sallyport area (the area from 
which visitors leave to go into the lobby and out the front 
door) at the time of the incident (Tr. 27, 28, 134; aee Tr. 
117). One of these visitors was identified as Yaniabefaky; 
the other two were a black woman and a bla:!k child who 
preceded defendant into the lobby. Consequently, theae two 
individuals could not and presumably did not obsen**' 
Yaniabefaky toaaing the Kool package in the opposite direc- 
tion. Ill any event, the black woman and black child got 
into the aame taxicab with Yaniabefaky (Tr. 14, 181). The 
black woman uppeara to have been Lucy Wilson (Tr. 14, 
114; Yaniabefaky Ex. C on apiieal). Under theae oircuni- 
Klaneea to reijuire I^eavy or indeed any other eoiiiiael to go 
out and inteniew the other 97 viaitora to West Street on 
Detoln-r 31, 1973 is to insist upon a uaeleaa exercise. Cer- 
tainly, Yuniahefaky knew the two iieople she viaiteii with on 
Oi tober 31, 1973. .\nd Yaniabefaky— whose brief ia filled with 
u raft of contentiona outside the record — never even attempts 
to argue that Leavy did not confer with Mias Wilson. 
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Indeed, Yanisbefaky indicates that Leavy was indeed aware 
of Miaa Wilson (Br. 40). 

Once the absurdity of Yanishefsky's claims on the wit- 
ness lists and visitation rights to West Street are made 
clear, Yanishefsky’s complaints (Brief at 3-4) as to the 
informal discovery procedures utilised here and in numerous 
other cases as well fall by the wayside. 

Leavy is also attacked because of bis willingness to 
concede in his opening that Yanishefsky was at West Street 
on October 31, 1973 (Brief at 0).* The evidence as to 
Yanishefsky’s visit to West Street on October 31, 1973 could 
not have been stronger. Two records of West Street (OX 
7 and 12), the testimony of Garone and Oantt, and Yani- 
shefsky’s own admissions, all put Yanishefsky at West 
Street on October 31, 1973. 

Another supposed proof of Leavy’s incompetency is his 
willingness to stipulate that the warden ot West Street, 
Louis Oengler, had no prior knowledge that Ytmishefsky 
would be introducing or attempting to introducf aeroin or 
cocaine into West Street (Tr. 176). Surely, this was a very 
narrow stipulation, and the Government was prepared to 
pot on Warden Gengler, who would have testified to pre- 
cisely the same effect (Tr. 174-176). It is absurd to sup- 
pose that Gengler would have authorized the illegal distribu- 
tion of narcotics to a prisoner at West Street. 

In sum, Yanishefsky’s claims as to Leavy’s failure to 
furnish adequate representation are baseless. As the Dis- 
trict Court recognized, Garone’s and Gantt’s testimony 
was corroborated by Yanishefsky’s admissions to the FBI 
agents and to the United States .attorney’s Office, by the fact 
that a Kool package was found in her pocketbook at 

* As has been recognized, a Court sitting without a jury will 
not be presumed to give weight to matters that do not constitute 
admissible evidence. See Dnittd Statu v. Knight, 896 F2d 971, 
974 (2d Cir. 1968). 
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the time of urreHt, by variouH Guvernmeut EzhibiUi enpe- 
daily Government Exhibits 7 and 12, and by the teatimouy 
of Lieutenant Bancum.* 

Under the circumBtancea there ia no doubt whataoever 
that the Yaniahefaky’a claima do not even riae to the dignity 
of auggeating that the trial waa a “farce” or “ahocking to 
the couBcieuce of the Court.” Apparently well aware of all 
thia, Yaniahefaky aaka the Court to reject the well aettled 
“farce” and “mockery” atandard, in favor of a more liberal 
teat baaed on whether “counael [ia] i-eaaouably likely to 
render and rendering effective aaHiataiice” (Brief at 24). 
For thia propoaitiou, he citea, among other caaea, Bruce v. 
United 8tate$, 379 F.2d 113 (D.C. Cir. 1987). Thia Court 
recently haa referred to Bruce aa eatabliahiug the moat 
“liberal” atandard preaently being applied, to wit, “to ob- 
tain relief a petitioner muat ahuw that there haa been groaa 
incompetence of counael and that thia haa in effect blotted 
out the eaaence of a aubeiantial defenae ...” United Btatea 
ew rel. Teatamark v. Vincent, I)kt. No. 73-2614 (2d Cir., 
May 8, 1974), alip up. at 3358 (Einphaaia in original). 
In Teatamark, the Court rever8e«I a Diatrict Court grant 
of a petitioner’a habeaa corpua application. Teatamark by 
no meana auggeata or in any way indicatea that thia Court 
haa adapted the Bruce atandard.** Teatamark properly read 

* Indeed, the point the Diatrict Ck>urt raised as to lack of 
Yanishefsky’s motive which arises because officer Garone was able 
to retrieve the packages of Kool’s and its narcoC.c contents — has 
been answered in the record by Garone (Tr. 62-68) and by 
Government’a Exhibit 8A. They indicate ..hat Yaniahefsky prob- 
ably did not see Garone as she waa speeding out of the visitor's 
area into the aallyport where she tossed the Kool package 
through a hole into the bulletin board room. (See GX 8a and 16). 

** Yaniahefsky also cites several other casea, such as White v. 
Ragan, 324 U.S. 760, 762-763 (1945); Beaaley V. United States, 
491 F.2d 687 (6th Cir. 1974) ; and Moore v. United Statea, 482 
F.2d 730 ( 3d Cir. 1970), for what he urges is a view more liberal 
than the Brvee standard. On analysis, each of the cited cases 
involved defense counsel who was not only grossly incompetent, 
whose incompetence prejudiced defendant by blotting out one or 
more substantial defenses, or who in White V. Ragen, forced the 
defendant to plead guilty contrary to his own wishes. 
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goes no farther than to state that under that fact situation, 
petitioner’s writ must be denied since be faile<I even under 
the most “liberal” standard now applied in the District of 
Columbia Circuit In sum, the test is far more stringent 
than Yanishefshy urges. 

On the record before this Court there is nothing to sug- 
gest gross incompetence on the part of Mr. Leavy. There 
is nothing to indicate that any supposed gross incompetence 
has blotted out the essence of a substantial' defense. In 
fact, when all is said and done Mr. Leavy, as the District 
Court found (Tr. 195), performed admirably for a client 
faced with a strong Government case involving serious 
charges involving the importation of heroin and cocaine into 
a Federal prison which has seen riots in the recent past. 

It is apparent that the Court’s reasoning in giving Yani- 
shefsky a rather lenient suspended sentence relied heavily 
on Leavy’s sentence memorandum which referred to Yani- 
shefsky ’s family, the assistance of the probation office, Yani- 
shefsky’s motivation to better her lot and other factors (Tr. 
203-204). In short, Leavy’s representation furnished Yani- 
sbefsky with highly effective representation.* 


* Yanishefsky’s reference to De Marco v. United States, 42 
U.S.L.W. 8620 (Sup. (^. March 18, 1974) in support of a remand 
ia misplaced. In £>« Marco, a witness had testified at petitioner’s 
trial tlut no promisee had been made to the witness in connection 
with the witness’s case. A court transcript demonstrated, how- 
ever, that a plea bargain had been made with the witness. Under 
well-settled law, this in and of itself required reversal, unless the 
Court found that the promise did not occur prior to the time of 
testimony. A remand was ordered to ascertain when the plea 
bargain had occurred. No situation even remotely analogous is 
presented by the case at bar. 



15 


CONCLUSION 

The judgment of conviction should be affirmed. 

Keopectfally submitted, 

Paul J. Cubkan, 

United Staten Attorney for the 
Southern Dietrict of New York 
Attorney for the United Statee 
of America, 

« 
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.John D. Oobdan III, 

Aneittant United Staten Attorneys, 
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